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entitle it to examine the books. I have thus endeavored to dis- 
charge my duty in a case more serious and important than any 
other which it has been my lot to determine. No one can be more 
conscious than myself of my own inability to meet its difficulties and 
dissipate its darkness. No one could bestow more anxious thought 
and solicitude to decide it righteously. I humbly trust that the hope 
which I have imbibed from the source of all truth and peace may be 
realized, and that this fierce struggle may end like the contest for 
the wells of springing water between the servants of Isaac and the 
herdmen of Gerar, when the stream of the fountain of Rehoboth 
and the fruitfulness of the land followed and rewarded the submis- 
sion of the patriarch. 

The complaint must be dismissed with costs. 



In the Supreme Court of Pennsylvania. 

CADWALADER VS. MONTGOMERY. 

Moroney's Appeal. 

A mortgage in the common form was given to secure moneys covenanted to be 
advanced as buildings upon the premises progressed, held, per Black, C. J., Lewis 
and Lowkv, JJ.; Woodward & Knox, J J. dissentienibm — 

1. That the instrument by which the terms of the loan was regulated, need not be 
recorded. 

2. That the mortgage had priority of lien over the claims of mechanics, from the 
date of its record, and not from the dates of its actual advance. 

3. The agreement that the money should be appropriated towards paying for ma- 
terials and workmanship, neither postponed the mortgage nor required the mort- 
gagee to see to the application of the money. 

From the District Court of Philadelphia. 

These were appeals from the distribution of a Sheriff's Sale. 

On the 7th of August, 1849, Cadwalader conveyed to Montgomery 
by several deeds sixteen lots, each fronting on Wood and Carlton 
streets, in the City of Philadelphia, reserving ground rents, which 
were the consideration for the grants. 

On the same day, Montgomery mortgaged the premises to Cad- 
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walader by several deeds, to secure bonds conditioned for the pay- 
ment of the aggregate sum of $12,000. 

These bonds and mortgages were in the common form, and pay- 
able in one year, and they were recorded on the same day. Within 
one week Montgomery commenced the erection of houses on all of 
these lots, and the premises having been sold under Cadwalader' a 
mortgages, his right to be paid out of the fund was disputed by 
mechanics who had furnished materials, and whose liens related to 
the commencement of the buildings. 

It was proved that no money was actually loaned at the time the 
mortgages were given, but the consideration was an agreement of 
the same date between Cadwalader and Montgomery, under seal, 
whereby Montgomery agreed to erect thirty-two houses on the lots, 
and Cadwalader agreed to advance to Montgomery, " to be appro- 
priated towards paying for materials and workmanship for the said 
buildings, $750 on the houses to be built on each lot." These pay- 
ments were to be made by instalments of $100 at different stages 
of the progress of the work, and $800 when the houses were finished 
and release of liens signed. By this instrument it was declared 
that these moneys were to be secured by the bonds and mortgages 
above mentioned. 

This instrument was neither recorded nor in any way referred to 
in the mortgage deeds or bonds. 

The first payment by Cadwalader was on the 18th of August, 
after the work was commenced and the liens of the mechanics 
had attached. 

The last instalment of the $12,000 was paid November 5th. 

These payments were made without particular reference to the 
progress of the work, in part to enable Montgomery to purchase 
materials for cash, and a large part of it directly to material men 
on Montgomery's orders. Montgomery was himself the builder, 
and did the carpenter work. 

The balance due from the Sheriff's sale was less than $10,000 
after deducting expenses, and the question was whether the mort- 
gages had priority from their date of record over mechanics' liens 
and judgment creditors of Montgomery, whose liens attached before 
actual payment of the money. 
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Another question was also discussed in the Court below, whether 
it was competent for the mortgagee to object to the validity of 
mechanics' liens, after judgment had been recovered upon them. 
The judgments having been entered, after all the advances had 
been made on the mortgages, but the claims filed were relied on, 
to show liens existing prior to the advances. 

These liens were, however, decided, in Taylor vs. Montgomery 
in the Supreme Court, to be well filed. 

A demand for an issue was made, and exceptions filed to the 
Auditor's report, awarding the proceeds of sale to the mortgagee. 

April 24. — Sharswood, P. J. delivered the opinion of the Dis- 
trict Court. 

As the question presented is one of mere law, we see no reason 
for sending the case to a jury, if the law be with the plaintiff. Un- 
less the mortgage be totally void as against lien creditors, assuming 
that no advance had actually been made upon it before the building 
was commenced, the plaintiff has a right to proceed, and we have no 
right to delay him, more especially as the terre-tenant not being a 
party to the scire facias on the mortgage, will not be precluded from 
taking defence in an action of ejectment by the sheriff's vendee. 
That a mortgage to secure future advances is good between the 
parties, nobody disputes ; and it is equally well settled that such a 
mortgage is not available against subsequent incumbrances, except to 
the extent of what may have been actually advanced at the date of 
the respective subsequent incumbrances. The reason is that the 
mortgagee, before making each advance, is affected by the construc- 
tive notice of such subsequent incumbrances afforded by the record. 

If he made the advance after such notice, it was at his peril. 
But how, when the mortgagee is bound by covenant to make certain 
specified advances ? 

Notice of subsequent incumbrances will afford no defence to an 
action on the covenant. He will be bound notwithstanding such 
incumbrances. Cannot, then, a man who has bound himself by a 
legal obligation to pay a certain sum of money for another at a day 
certain, secure himself by a mortgage for that sum, which will be 
available, from the date of its recording, against future liens ? 
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It certainly never has as yet been so decided. So far from it, 
the reasoning of the Supreme Court, in Ter Roven vs. Kerns, 2 Barr, 
96, is the other way — though it was not, indeed, the point de- 
cided — which justified the reporter in stating it with a quaere in the 
syllabus. The point in that case was, whether the mortgagee must have 
actual notice, and it was held that record notice of the junior liens 
was enough. Judge Kennedy says, that it is true generally, and 
perhaps universally, that the prior incumbrancer is not bound to 
look to the entry of subsequent incumbrances, when the incumbrance 
is given to secure the payment of a debt in being, the amount of which 
is fixed and mentioned, or as an indemnity against future liabilities, 
which may or shall arise from having become bail or surety for the 
incumbrancer ; and it will be found to have been the ruling, as well 
as the concluding reason of the judgment, that he was under no 
obligation to make future advances, and that therefore there was no 
good reason why he should be regarded otherwise in making future 
advances, than if he were making advances to the parties for the 
first time. 

On principle, if there is an absolute covenant to pay, it is debitum 
in presenti solvendum in futuro. Why cannot the debtor accept 
such an obligation as actual payment — actual fraud on creditors 
being out of the question, and legal fraud being put out of the 
question, by the stipulation or understanding that the mortgage 
can only be enforced to realize the sums actually advanced. If I 
give my bond to a friend, payable in one year, upon which he can 
realize the money in the market, surely I can take a mortgage from 
him to secure the advance, as much as if I had borrowed the money 
myself upon such security, and paid him the money. And how 
does such case differ from that now before the Court ? Certainly 
in form only, if there is any difference, not in the substance of the 
thing. 

But an attempt has been made to apply the principle of Friedley 
vs. Hamilton, 17 S. & K. 27, that the registry of an absolute deed, 
with an unrecorded defeasance, verbal or written, is not a sufficient 
recording to make it available as a mortgage against future liens. 
That case did not give satisfaction to the profession, and certainly 



CADWALADER vs. MONTGOMERY. 178 

was in conflict with many prior cases. It has been acquiesced in, 
however, and is now beyond question the settled law of the land. 
Here, however, the security was in form of a mortgage. It was con- 
ditioned simply to pay the sum agreed to be advanced. It is sup- 
posed that, not having referred expressly to the covenant, or recited 
the terms of that covenant, the record does not truly express the 
nature of the transaction ; it is likened to a mortgage for a large 
sum, with an unrecorded defeasance that it shall be void on the 
payment of a less sum. Gfarber vs. Henry, 6 Watts, 57, is relied 
on in support of this view. It is enough to say, that in that case 
the mortgage was sustained. There the condition was not to pay 
any particular sum of money, but to pay such sums as the mort- 
gagor might, from time to time, owe to the mortgagee, according 
to an agreement entered into between the parties, the agreement 
not being recorded nor its date given. All that was laid down 
was, that the agreement as contained in the record of the lien, 
should give all the requisite information of the extent and certainty 
of the contract, so that a junior creditor might, by inspection of the 
record, and by common prudence and ordinary diligence, ascertain 
the extent of the incumbrance. The case before us is a much 
stronger and better one than that. Here the junior creditor is 
informed of the precise sum constituting the true extent of the 
lien, without being driven, as in Q-arber vs. Henry, to an inquiry 
in pais of the parties to the mortgage. 

If the position already taken be a sound one, that the absolute 
covenant to advance at a certain time be a present debt, then the 
condition was truly and perfectly expressed. It cannot be that 
the nature of the transaction, out of which the mortgage grows, or 
the character of the value advanced, must be set forth and truly 
described. Few mortgages would stand so rigid a test. The con- 
sideration of a mortgage for the purchase-money of land or goods, 
is really not so much money paid, but land or goods agreed to be 
worth so much money. If I give my note payable at a future 
time, and it is accepted as money, that certainly need not be stated 
in the record. A failure of the consideration of the mortgage is 
an equitable defence in all these cases. If the title to the land or 
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goods fail ; if I refuse to pay the note which I gave, and secured 
myself by the mortgage ; if, in the case before us, the covenantor 
had broken his covenant to make the advances, it would doubtless 
be a good defence. These cases all stand on the same footing, and 
the same reason exists in all of them, for spreading a full statement 
on the face of the record. Such would be the sweeping character 
of the principle we are called upon to adopt and apply to this 
case. It would uproot many honest securities, and render uncer- 
tain mortgages of daily necessity and occurrence. For these 
reasons we discharge this rule. 

September 11. — Shaeswood, P. J. Upon a rule to set aside 
the levari facias in this case, and let a terre-tenant into defence, 
the opinion of the Court was fully expressed upon the validity of 
this mortgage, and upon the sufficiency of the record of it, to make 
it available against lien creditors and others. As other parties 
now appear, who did not take part then, we have heard these ques- 
tions re-argued, and with ability ; but it has not resulted in pro- 
ducing any change in our opinion. 

As this disposes of the whole case, it is unnecessary to examine 
the other questions discussed, as to the validity of the liens, and 
the demand of an issue thereon. As, however, one point, the right 
of the Auditor, when there has been a judgment, on a sci. fa. on 
a mechanic's lien, to inquire and decide as to the regularity and 
validity of the lien, when the question arises between parties, other 
than those who were parties, and privies to the judgment, is one of 
considerable frequency and importance in practice, we think it 
proper to add that we are against the exceptants on that point. 

A judgment may be attacked collaterally before an Auditor, for 
fraud or collusion ; and if an issue is demanded, he may decide that 
it is fraudulent, as to the party impeaching, and exclude it from 
the distribution or postpone it. 

It is not competent, however, for any third person to attack a 
judgment on the ground of error or irregularity, which can only be 
taken advantage of by a party or privy on writ of error. 

When, however, a creditor has a lien prior to the date of the 
judgment, and it is claimed that the judgment takes priority of 
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him, because rendered upon the debt, which was a lien prior to the 
judgment, then it is competent to the creditor holding a lien prior 
to the date of the judgment, to discuss the validity of the prior 
lien. 

A simple case will illustrate the position. A judgment has lost 
its lien by the lapse of five years, then another lien is entered, and 
afterwards upon a sci.fa. to revive the first judgment, a judgment 
of revival is entered, the intervening judgment creditor, purchaser, 
or mortgagee, may undoubtedly show that the lien of the revived 
judgment was gone, notwithstanding the judgment of revivor. 

It does not appear in Lauman's Appeal, 8 Barr, 473, whether 
judgments upon the liens were obtained prior or subsequent to the 
entry of the judgments, which are called in the report, subsequent. 
If they were subsequent, the decision in that case is entirely con- 
sistent with the opinion now expressed. We cannot think that the 
Supreme Court meant to decide that if a mechanic's claim was not 
a valid lien, from a want of compliance with the requisites of the 
Act of Assembly — if it was uncertain as to the description — failed 
in specifying the date, character and amount of the claim — if it had 
not been filed in time — that these defects would all be waived, as 
against an intervening creditor, mortgagee, or purchaser, by a 
judgment of which he had no notice, and to which he was no party. 

There may be reason for holding, and it is all we can suppose 
that the Supreme Court meant to decide, that a man who lends or 
pays his money after the judgment, takes subject to the lien of the 
judgment, qua judgment, which may have, with great appearance of 
justice, the effect given to it of a general judgment, though its lien 
may, from the nature of its proceedings, be merely specific. Thus, 
a judgment on a set. fa. on an unrecorded mortgage, may be a lien 
from its date, qua judgment. But, surely, a party who had ad- 
vanced his money before upon the faith that there was no record, 
or that the record was insufficient and void, is not concluded by the 
subsequent judgment on the soi. fa. to which he was neither party 
nor privy. It would be monstrous so to hold. A judgment is evi- 
dent to all the world that there is such a judgment, with all its 
legal effect as a judgment — a debt of record with lien. No mere 
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stranger can object that it is erroneous, but beyond its legal effect 
as a judgment, as evidence that the debt recovered was due ten 
days, or ten years before, that the debt had a particular quality 
or anything else, though, as between the parties, entering into the 
very vitality of the judgment, it is not even evidence as against 
strangers, much less conclusive of their rights. 
Exceptions dismissed. 

The case was argued in the Supreme Court, by 

E. Ingersoll, Lawrence, Porter and McElroy, for appellants, and 
McMurtrie and Cadwalader, for appellees. 

It was afterwards re-argued on the question, whether the mort- 
gages were well recorded, the collateral agreement not having been 
recorded. 

For appellants. — The record should have contained a notice of 
the true consideration and real state of the title, 4 Kent, 175. 
Pettibone vs. Gfriswold, 4 Conn. 158 ; Stoughton vs. Pasco, 5 ib. 
446 ; Freedly vs. Hamilton, 17 S. & R. 72 ; Jacques vs. Weeks, 
7 Watts, 268. Where the consideration is to secure future advances 
this fact must appear, and creditors be able to learn the amount, 
Lyle vs. Ducomb, 5 Bin. 585 ; Stewart vs. Stocker, 1 W. 140 ; 
Irvin vs. Tabb, 17 S. & E. 420, 421, 423 ; Garber vs. Henry, 6 
W. 59. 

2d. In the case of future advances, liens attaching before ad- 
vance made, have priority, (Ter-Hoven vs. Kerns, 2 Barr, 96,) and 
this is such a case, for until advances made there was no debt and 
no consideration, and until then no lien. 

3d. It is the agreement that these mortgages shall be postponed 
to mechanics, — there is a stipulation that the money is to be paid 
to them and releases obtained. If it were not so, then the contract 
is a fraud on the mechanics' lien law, for the existence of such liens 
were contemplated, and intended to be avoided. 

For appellees. — That such a security can be taken and is valid 
from its inception, is shown by Shirras vs. Craig, 7 Cran. 34 ; Lyle 
vs. Ducomb, 5 Bin. 585 ; Parmentier vs. Grillespie, 9 Barr, 86, 
all of which were securities against future contingent liabilities. 
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2. The details need not appear on the record. The statute 
requires but the recording of the mortgage, and the nature of the 
liability or debt is immaterial. The record must speak the truth, 
and must show that it is a mortgage and the extent of the lien ; 
nothing more. Lyle vs. Ducomb ; Hamilton vs. Freedly ; Cover 
vs. Black, 1 Barr, 493 ; Gordon vs. Preston, 1 W. 385 ; Bank vs. 
Bank, 7 W. & S. 395 ; Jacques vs. Weeks. This was not such a 
case of future advances, as is referred to in the decisions, — those 
were optional, here they were on a condition beyond Cadwalader's 
control. The distinction is taken in .2 Barr, 96, 99. An under- 
taking to pay at a future time, is equivalent to actual payment as 
a consideration, and this contract and its consequences are thus 
secured. This is fully decided in Miller vs. Howry, 3 Penna. 374 ; 
Ledyard vs. Butler, 9 Paig. 132, 136, 137 ; Crane vs. Iteming, 
7 Conn. 388. Hubbard vs. Savage, 8 ib. 215. The record of the 
mortgage (Mortg. Bk. J. C. p. 74) shows that the agreement referred 
to in Lyle vs. Ducomb was not recorded, though endorsed on the 
mortgage. Stewart vs. Stocker, 1 W. 140 ; Riley vs. Ellmaher, 6 
Wh. 545; JEdwards vs. Bank, 1 G. & J. 362. 

3d. The stipulation for the application of the fund, was for the 
better security of Cadwalader. Edwards vs. The Bank. But if 
any right was thus given to the mechanics, this payment to Mont- 
gomery was sufficient. Balfour vs. Willard, 16 Ves. 151, 156 ; 
2 Sug. 35 § 9. And the mechanics have no right but under the 
statute, which expressly subjects them to liens then subsisting, and 
implies that they examine the record. 

The opinion of the Supreme Court was delivered hy 

Loweie, J. — Montgomery gave to Cadwalader several mort- 
gages conditioned altogether for the payment of §12,000, and we 
may treat them all as one. Shortly afterwards, Montgomery com- 
menced the erection of several houses on the mortgaged property, 
and liens for the work and materials have been filed and judgments 
obtained on them, which claim precedence of the mortgage. It 
appears that no money had been actually lent to Montgomery on 
the mortgage until after the buildings were commenced, but that 
12 
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its true consideration was a covenant not recorded, by which Cad- 
walader agreed to advance $12,000, in defined instalments, in order 
to enable Montgomery to make the improvements, and that it was 
actually advanced in accordance with the covenant. 

Does the omission to record the covenant have the effect of post- 
poning the mortgage to the liens for building ? Why should it ? 
Is it because the consideration of the debt is not set out in the 
bonds and mortgage ? The expression of a consideration as such is 
never necessary to the validity of sealed instruments. But the 
debt expressed in the bonds is the consideration and subject matter 
of the mortgage, and as subject matter it was necessary to set it 
out, and it is done truly, and the parties have by their contract 
created a lien for that very debt. 

It is said, however, that it was not properly a debt then owed, 
because the covenant which was the consideration of it, had not 
then been performed. But this conclusion is very plainly inconse- 
quential ; for a promise to be performed in future, is one of the 
most common of all kinds of consideration for a present debt, the 
strict legal character of the transaction depends upon the form in 
which the parties have invested it, the bonds for the covenant, and the 
covenant for the bonds, being each independent debts. How are they 
connected? Only by equity. If Oadwalader breaks his covenant, 
Montgomery may obtain relief in equity as against the bonds and 
mortgage. But he might not need this, for the remedy on the 
covenant might be complete. 

If equity interferes to change the form given to the matter by 
parties, it does so for the purposes of equity, not inequity — to esta- 
blish the claim according to its spirit, not to defeat it — to save 
the mortgagor and his creditors from the forfeiture and from the 
penalty, and compel the creditor to accept the real debt and inte- 
rest — to save him and them from any fraud or mistake, and not to 
let them gain an advantage by it. The relevancy of Cadwalader's 
covenant is therefore only contingent. It might be important as a 
ground of equitable relief ; but it has no strictly legal connection 
with the mortgage. It is entirely irrelevant, except on the allega- 
tion that the consideration of the bonds has failed. Here it did not 
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fail, and therefore the legal and the equitable aspects of the trans- 
action coincide. 

And such a covenant or collateral agreement as we have here, 
has never been required to be recorded. The Acts of Assembly 
simply require the recording of the mortgage. True, it was de- 
cided in Hamilton vs. Freedly, 17 S. & R. 70, that when the 
mortgage consists of a conveyance with a separate defeasance, the 
recording of the conveyance alone is not a compliance with the law, 
because by such a record it does not appear as a mortgage transac- 
tion. But the sharpness of this principle has been somewhat 
moderated in Jacques vs. Weeks, 7 Watts, 261, by holding such a 
record sufficient if the mortgagee is in possession, because this is 
notice enough to put people upon inquiry, when they may ascertain 
the true character of the claim. Yet such implied notice contains 
in it no indication of the terms of the mortgage. Of the same cha- 
racter is M. <f M. Bank vs. The Bank of Pennsylvania, 7 W. & S. 
335, where actual notice of the defeasance supplied the neglect of 
recording it. Of course these cases refer to the effect of such mat- 
ters upon subsequent liens and purchases ; for the mortgagor could 
not raise the question. 

So, in G-arber vs. Henry, 6 Watts, 57, the conveyance contained 
a condition that it was to be void on the payment of certain sums 
of money said to be mentioned in another agreement, but not set 
out in the conveyance. It was entirely imperfect as a mortgage, 
and in strict law it was absolute, for the condition was void for un- 
certainty, taking it by itself, and as it was recorded. Yet this 
reference to another instrument was regarded as sufficient in equity 
to make that instrument a part of the conveyance, and thus convert 
it into a mortgage ; and therefore in equity it was a recorded mort- 
gage, containing sufficient notice of a defeasance which was sub- 
stantially unrecorded. And such is the case of Crane vs. Deming, 
7 Conn. 388, and there it is said to be sufficient that the defeasi- 
ble character of the instrument appear, with such information in 
relation to it as will direct inquiry, and guide investigation, and 
that it is no objection that the inquiries may be difficult to make, 
because of the distance of the mortgagor's residence, 7 Conn. 396, 
4 Id. 162, 5 Id. 449, 6 Watts, 59. 
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The case of Lyle vs. Ducomb, 5 Binn. 585, is very nearly like 
the present one. It was,, as recorded, a mortgage for a sum abso- 
lute ; but there was an agreement showing that it was for endorse- 
ments made and to be made, which agreement has been ascer- 
tained, to have been unrecorded, though this is not noted in the 
report of the case. It differs in this, that the endorsements were 
made, but not paid before the contesting lien was created. It 
was held, however, that the fact that the debt was stated in the 
mortgage as absolute when it was not so, and that the collateral 
and qualifying agreement was not set out nor referred to, did not 
invalidate the lien of mortgage as to subsequent lien creditors ; and 
this is the point of its relevancy here. And for this point, the case 
of Lyle vs. Ducomb, has become an authority all through the 
United States, and has never been doubted. The principle of it is 
affirmed everywhere, 7 Cranch, 34, 50 ; 9 Paige, 132 ; 8 Conn. 219 ; 
Paine's 0. C. R. 525 ; 4 Johns. Ch. 64 ; 1 Pet. 448 ; T Vin. 
Ab. 52 ; pi. 3 ; 1 Watts, 140. It is involved in Q-ordonvs. Preston, 
1 Watts, 385, where it is decided that the fact that the mortgage 
is for a greater sum, than is due, does not avoid it as to the other 
lien holders, unless there be fraud ; and in all the numerous cases 
where mortgages to secure future advances are held to be good, for 
in these cases the information is necessarily indefinite and demands 
investigation. 

It has been supposed that there is a public policy that demands, 
that tho record of the mortgage shall be more specific than it is in 
this case, but the supposition is plainly disproved by the cases 
above referred to, and their evidence is corroborated by the prac> 
tice in relation to judgments. Nothing is more common than to 
enter judgment for the penalty of bonds, without any notice being 
taken of the real debt in any part of the record. Unless where 
oyer is craved, the condition is no part of the record, where the old 
common law of a record is still adhered to. 

In Parmentier vs. Gillespie, 9 Penn. State R. 86, this point was 
raised, and it was decided that a judgment confessed for a certain 
amount as due, was good, though it was really given for advances 
made and to be made, and this as against liens entered before the 
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advances were made, if they were made in pursuance of a previous 
agreement ; and the same principle is involved in Ter-Soven vs. 
Kerns, 2 P. St. R. 96, and in many other cases. 1 Watts, 140, 374 ; 
3 Pa. R. 374 ; 16 Johns. 165 ; 5 Johns. Ch. 320. It has never 
heen supposed that sueh a judgment was void because of the neglect 
to change the common law form for a record, in order to set out 
the equitable conditions on which it was given, and there would not 
be much equity in now declaring that the common law and common 
customs, and common forms of conveyancing are all wrong. In 
New York it has been considered important to have the true state 
of sueh judgments specified, and an Act of the Legislature has 
been passed requiring it. 

Besides this, an assignment to secure debts is not void because 
of its being absolute on its face, 2 Johns. Ch. 283. A pawn or 
pledge of any kind is not void because its conditions do not appear. 
In debt on bond to secure the performance of conditions, only the 
broken conditions appear on the record, yet the judgment for the 
penalty is a lien to secure the performance of others yet remaining 
unbroken. 

And why should it not be so ? No man deals in real estate on 
faith in the liens as recorded, for subsequent facts are continually 
changing their true character by payment and otherwise. To direct 
inquiry and guide investigation is therefore a main purpose of the 
record. 

But it is argued that since Cadwalader had not advanced the 
money when the buildings were commenced, it was his duty to see 
that it was properly appropriated to pay the builders, and thus dis- 
charge their liens. 

The least reflection will show, however, that this is only another 
mode of stating the proposition which we have already disproved : 
for his lien is postponed if its priority is conditioned upon his pay- 
ing theirs, but we may notice it farther. 

We have shown that the record of the mortgage is notice of the 
lien which Cadwalader had obtained, and it is therefore very plain 
that the builders undertook the work subject to Cadwalader's 
rights. In other words, they have no claims upon him, either to 
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yield the position which he has obtained, or to treat with them, 
that he may he allowed to maintain it : they can claim no right 
under such circumstances, which the owner could not grant. 

Cadwalader's covenant hinds him to aid the work by advancing 
money in proportion to the progress "of the work. But as soon as 
the work commenced the builder's liens commenced, and it is 
argued that as Cadwalader had then advanced no money, their 
liens took precedence of his, and that, of consequence, he was not 
bound by his covenant to make advances, and those made after that 
were voluntary, and could not cut out the builders' liens. 

This argument begins by assuming the proposition which has 
already been disproved, that the advances and not the mortgage 
created the lien; though the contract with the parties is, with 
notice to all the world, expressly otherwise. It is arguing in a cir- 
cle, by using the conclusion as a means of proving itself. 

Next, the argument makes the commencement of the work, for 
which Montgomery had Cadwalader's covenant to aid him, the very 
ground of relieving Cadwalader from his covenant. The com- 
mencement of the work created a prior lien, and therefore Cad- 
walader is excused from making his advances until that is removed. 
This is to make the contract defeat itself: it makes it void from 
the beginning, because it is impracticable : and the houses can 
never be erected, because the first shovel full of earth removed, 
creates a lien, that shuts down the coffers out of which it is to be 
paid for; or the laying of the first floor of joists on these thirty -two 
houses, stops their further erection, because it creates a lien that 
cuts off the mortgage by which the money was to be supplied. 

If the owners of these liens trusted Montgomery without exam- 
ining the state of the records, the law provides no relief from the 
consequences of their negligence, and morality does not demand 
that it should, and even charity will not allow it at the expense of 
more careful men. If they did examine the records, then they 
found the lien of Cadwalader standinggood against Montgomery, and 
honestly forbids them to cut it out for their profit. If they found 
it and still trusted Montgomery without inquiry, then they agreed 
to trust him even with a lien against him of $12,000, and with no 
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apparent means to pay them. If they made iuquiries, then they 
learned that he would have $12,000 in hands to pay for the im- 
provements he was making, and they trusted him that he would 
appropriate it properly. In no way that we can regard this case 
can we perceive that the appellants have any show of equity, to 
demand that their claims shall be preferred to the mortgage. 

Decree affirmed at the cost of the Appellants. 

Wooodward and Knox, JJ. dissented. 
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PERRY VS. KINLEY. 

Under the rules of the Courts of Equity in Pennsylvania, a defendant may by 
answer protect himself against discovery, through a denial of the camplainant's 
title, to the same extent as he could by plea in England : and he is not deprived 
of this right by submitting unnecessarily to answer some of the interrogatories 
of the bill, against which he might also have protected himself. 

In Equity. Exceptions to answer. 

Thompson, P. J. — The exceptions taken to the sufficiency of the 
answer, are based upon the rule of the English Chancery Courts, 
that a defendant who submits to answer, must answer fully — at 
least so far as to enable the plaintiff to have a decree against him. It 
was for a long time an unsettled question whether the defendant 
could in his answer deny the plaintiff's right, and refuse the dis- 
covery, to which the right, thus denied, alone entitled the defendant. 

This manner of pleading which Lord Eldon, in Shaw vs. Ching, 
11 Ves. 305, styles a sort of illegitimate pleading, and in Somer- 
ville vs. Machay, 16 Ves. 387 ; speaks of as inconvenient, seems, 
to have been abandoned in England, in conformity with the views 
of Sir John Leach, V. C, expressed in Mazeraddo vs. Maitland, 
3 Mad. 66 ; and in vs. Harrison, 4 Mad. 252, in which the 



